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These three appeals by the Revenue are directed against the orders of
Commissioner of Income Tax (Appeals)-45, Mumbai (in short ‘the CIT(A) ) for

the assessment years 2009-10,2010-11 & 2011-12 respectively. The impugned
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orders by the CIT(A) in all the three appeals are of even date i.e. 26/04/2016.
Since, the facts germane to issue in all the assessment years are similar and
the grounds raised by the Revenue in all appeals are identical, these appeals
are taken up together for adjudication and are disposed of by this common
order. For the sake of convenience, the facts are extracted from the appeal of

the Revenue for assessment year 2009-10.

2. The brief facts as emanating from records are: Information was received
by the Assessing Officer from Investigation Wing of the Department that the
assessee has indulged in obtaining bogus purchase bills from declared hawala
dealers amounting to Rs.18,86,384/-. The notice under section 148 was duly
served on the assessee. Despite service of notice the assessee failed to appear
before the Assessing Officer. Since despite repeated notices, the assessee
failed to appear, the Assessing Officer was constrained to pass assessment
order after invoking the provisions of section 144 of the Income Tax Act, 1961
(in short ‘the Act’). The Assessing Officer made addition of the entire alleged
bogus purchases made by the assessee during the relevant period. Aggrieved
against assessment order dated 21/03/2016 passed under section 144 r.w.s.
147 of the Act, the assessee filed appeal before the CIT(A). The CIT(A) after
examining facts of the case restricted the addition to 12.5% of the alleged

bogus purchases i.e. Rs.2,35,798/-. Hence, the present appeal by the Revenue.

3. Shri R. Bhoopathi, representing the Department submitted the that
assessee has failed to prove genuineness of the purchases. Rather, the
assessee has not appeared before the Assessing Officer at all. No material was

brought on record by the assessee in the form of invoice, lorry receipts, stock
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register, etc. to substantiate genuineness of the purchases. The Id.
Departmental Representative prayed for reversing the findings of CIT(A) and

confirming the assessment order.

4, | have heard the submissions made by Id. Departmental Representative
and have perused the orders of the authorities below. The assessee is engaged
in the business of piling, drilling, fabrication and civil construction and
manufacturing of machines for the same. The assessee allegedly made bogus
purchases to the tune of Rs.18,86,384/- from declared hawala dealers. The
sales declared by the assessee have not been disputed by the Revenue. Thus,
without purchase of raw material, there cannot be manufacturing, hence, the
entire bogus purchases cannot be added. It is only profit embedded in
disputed purchases that has to be brought to tax. The CIT(A) after examining
the facts of the case has restricted the addition to 12.5% of the alleged bogus
purchases. | find the impugned order well reasoned and justified and hence,
does not warrant any interference. Accordingly, the same is upheld and the

appeal of the Revenue is dismissed being without any merit.

ITA No0.413/Mum/2019 (A.Y. 2010-11):

5. The facts in the assessment year 2010-11 are identical to the facts in
assessment year 2009-10, except for the amount of addition. The Assessing
Officer in assessment year 2010-11 has made addition of Rs.11,78,575/- in
respect of bogus purchases. Since, the facts are similar and the grounds raised
by the Revenue assailing findings of CIT(A) are identical to the one raised in
2009-10, the findings given while adjudicating the appeal of the Revenue for

assessment year 2009-10 would mutatis mutandis apply to the assessment
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year 2010-11 as well. For the similar reasons, the appeal of the Revenue is

dismissed being devoid of any merit.

ITA No.414/Mum/2019,A.Y. 2011-12:

6. The facts in the assessment year 2011-12 are identical to the facts in
assessment year 2009-10, except for the amount of addition. The Assessing
Officer in assessment year 2011-12 has made addition of Rs.17,97,258/- in
respect of bogus purchases. Since the facts are similar and the grounds raised
by the Revenue assailing findings of CIT(A) are identical to the one raised in
2009-10, the findings given while adjudicating the appeal of the Revenue for
assessment year 2009-10 would mutatis mutandis apply to the assessment
year 2011-12 as well. For the similar reasons, the appeal of the Revenue is

dismissed being devoid of any merit.
7. To sum up, all the three appeals by the Revenue are dismissed.

Order pronounced in the open court on Thursday the 12" day of

March, 2020.

Sd/-
(VIKAS AWASTHY)
a1 TEEa/JUDICIAL MEMBER

HIs/ Mumbai, fesiieh/Dated12/03/2020
Vm, Sr. PS(O/S)
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